Although breastfeeding in public space is protected under anti-discrimination laws 
Introduction
'…lactating breasts when they are taken outside of the home are capable of disrupting the borders of morality, discretion, taste and politics; in short breasts are capable of transforming legislation, citizenship and cities themselves.' participating in elements of public life. 16 The Commonwealth Parliament enacted the Sex Discrimination Act 1984 (SDA), which explicitly named sexual discrimination as a form of actionable wrong. 17 Due to jurisdictional restrictions of the Commonwealth 18 and the corresponding requirement to cover all areas of public life, States and Territories mirrored sexual discrimination provisions in their Anti-Discrimination or Equal Opportunity Acts. 19 In essence, sexual discrimination laws render it expressly unlawful to discriminate against persons on the basis of their gender.
The introduction of the SDA was a landmark for women's rights. In 1984, it became unlawful for a person (the discriminator) to directly discriminate against another (the aggrieved) on the grounds of gender by treating the aggrieved less favourably than a person of the opposite sex due to the aggrieved's sex or a characteristic that appertains generally or is imputed towards a person of that sex. 20 Direct sexual discrimination could also occur on the grounds of pregnancy or potential pregnancy. 21 Indirect discrimination, where a condition or requirement is imposed (or proposed to be imposed) which in effect will discriminate against a person because of their sex, was also identified as unlawful.
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Commonwealth sexual discrimination laws also protect persons on the ground of marital status (s 6); pregnancy and potential pregnancy (s 7); and family responsibilities (s 7A The introduction of the SDA meant that women who experienced discrimination had access to lawful redress, but this did not necessarily curb culturally ingrained policies of discrimination. In 1998, over seventeen percent of all complaints made to Human Rights and Equal Opportunity Commission (HREOC) were due to sexual discrimination on the grounds of pregnancy in the work place. 23 Twenty-five percent of complaints about pregnancy related incidents were derived from indirect discrimination. 24 This figure evidenced that the SDA was not providing the anticipated protection for women in the workplace and prompted the then Attorney General 25 to commission HREOC to inquire specifically into discriminatory practices occurring between employers and pregnant women. 26 The resulting 1999 report, Pregnant and Productive: it's a right not a privilege to work while pregnant, had forty-six recommendations designed to strengthen the objective of the SDA in regards to pregnancy and employment. One of these was that breastfeeding be specified as a separate ground of unlawful discrimination. 27 Although breastfeeding issues were outside of the terms of reference for the report, the authors of the report stated that they were compelled to include recommendations on 'postpregnancy issues' because they were found to be central to issues of sex discrimination. Early weaning is said to contribute to health problems such as cot death, allergies, diabetes and obesity, which contributes to both a drain on public health services and parental absenteeism from work. A connection is then implicitly drawn between the lack of perceived lawful retaliation women have against forced removal from a public premise for breastfeeding and a general decrease in the length of time that women breastfeed for.
The new law is thus set to encourage mothers to continue breastfeeding both publicly and in the workplace, which should 'ensure that children in NSW are given the best possible start in life.'
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The contribution breastfeeding makes to public health and the economy is the dominant discourse in which government and legislators frame breastfeeding rights. The link drawn by the article between a clarification of anti-discrimination laws and a positive impact on the health of the community was reissued throughout the second reading speech of the 
Medical Knowledge, Legal Interpretation and the Operation of the Amendment
The narrow focus of legislators and the law on the health benefits of breastfeeding generates particular narratives about breastfeeding that privileges medical knowledge over women's experiences. Breastfeeding is supported at law because it serves a nutritional function that helps preserve the economic and physical health of the state.
43
The 'rational' and attainable benefits of breastfeeding are given primacy over other possible breastfeeding narratives such as naturalism and women's rights. 44 At the same time that the Amendment was going through Parliament, studies released by the Children's Hospital in Westmead and the University of Melbourne found that women with allergies who breastfed their children for longer than 6 months offered no protection to the infant and indeed increased the likelihood that the infant will develop allergies later in life. 54 The research was used to support a call for the current blanket recommendations on breastfeeding to be reconsidered.
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The way that legislation is framed can impact the way that certain provisions are understood to operate by the courts. Under the current legislative regime discriminating against women for breastfeeding is unlawful and women who have been disadvantaged by discrimination are granted access to a remedy. When viewed in isolation, the amendment ostensibly meets a legal objective of protection and redress. 56 If the goal is to create conditions in which every woman has the choice to breastfeed in any environment, then it can be perceived that an important step is satisfied by the Amendment. However, laws are not simply obeyed by courts; they are interpreted, construed and then applied by jurists. Through this process, the purpose behind the amendment can influence the way the law is interpreted and applied. While parliament held that the attendance of a non-parliamentary member -that is the baby -breached the 'stranger in the house' conventions, it is more likely that the overt display of womanhood was too confronting for the realm of parliament house.
Breastfeeding in parliament brought 'the most private part of the public sphere into the most public part of the public [which was] a rejection of and a challenge to the validity of boundaries.' 71 It is significant to note that the amendments to the ADA will not change the convention of 'stranger in the house' in parliament. Women can still be lawfully discriminated against for breastfeeding in their workplace if that workplace is parliament. 68 Bartlett, above n 2, 115-116. 69 
Capitalism, Nation Building and Breastfeeding
The rationale of the Amendment aligns with key tenets of capitalism, specifically, continuing wealth generation and full participation in economic life. It is proposed that under the Amendment, children of the state will grow up to be healthier (more productive); parents will require less sick leave to watch over their children and, as a corollary, be able to spend more time in the work force; and women will be enabled to breastfeed at their place of employment, which encourages them to return to work shortly after birth. 75 In this regard, it is clear that the function of the Amendment is to contribute to the stabilisation and ongoing economic prosperity of the state. In Australia, capitalism and women's rights have often been implicated in discourses of nation building. breastfeeding is framed as a public good, it is opened to public comment and a sense of public ownership over a woman's maternal behaviour. 80 That the legislators approached the Amendment in this way illustrates that the state believes it has a legitimate interest and right to influence a mother's private decision about how to feed her infant. 81 The extent of this interest would be significantly minimized if breastfeeding was situated within a rights discourse instead of framed as a necessary contribution to the state. Once located as a right, ownership over the act of breastfeeding is handed back to women and leaves women free to legitimately choose whether or not to breastfeed based on their own ideological or biological reasoning. 77 Kevin, above n 13. 78 Kevin, above n 13, 9: The connection between maternity and nationhood was made even more explicit by recent comments of the then Commonwealth Treasurer Peter Costello who stated that women should have 'one [a child] for them, one for their husband and one for the country.' (Kevin also deconstructs this statement to show that maternity is valid and legitimized by the state when the mother is Australian (white) and married.) 79 Kevin, above n 13, 3. 80 Stearns, above n 11, 308. 81 Giles, above n 13, 304; Hausman, above n 8, 219. portion of research grants into the topic area, produce marketing tools to be distributed to new mothers, finance hospitals, and consult in hospitals. 89 In a country that promotes the 'invisible hand' of the marketplace, this form of activity has been permitted with very little legislative interference. 90 The extent of involvement by corporate producers has led resistance groups to link the prevalence of direct and indirect formula advertising and promotion with low breastfeeding rates and women's negative perceptions of breastfeeding. 91 The profitability of the formula marketplace and the vigorous marketing campaigns that collude with the medical profession to demote breastfeeding has resulted in a national environment where it is unusual for the mother to be the sole provider of nutrition to an infant. As noted by US feminist Linda Blum, this outcome is 'evidence of the power of corporate producers to efface the mother' 92 and of the incursion of capital relations into the reproductive sphere.
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Cultural Feminism and Breastfeeding
Breastfeeding is a female-specific activity that encompasses notions of the body, freedom and constraint. A feminist politic is implicitly tied to the act of breastfeeding because breastfeeding disrupts normative ideas about the function and aesthetic of the female body; 94 deconstructs domestic borders; 95 and resists commodification. That breastfeeding has been constructed as an economic and health issue, which ignores this feminist politic, 89 Ibid. 90 Blum, above n 9, 5; Van Esterik above n 12,151. 91 Van Esterik, above n 12, 151. 92 Blum, above n 9, 5. 93 'Reproduction' in this sense refers to those embodied activities that are deemed unproductive and are situated outside of marketplace relations, but which are responsible for the re-production of the conditions of everyday life, such as breastfeeding or household domestic work. 94 Stearns, above n 11, 316. 95 Chatard Carpenter, above n 11, 348.
reveals 'patriarchal structures of meaning' 96 within the Amendment. Breastfeeding is a site for feminist analysis because 'much feminist reflection begins from the sociohistorical fact that women's bodily differences from men have grounded or served as excuses for structural inequities.'
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Cultural feminism is a school of feminist thought that embraces women's differences from men. 98 It recognizes that women are differently embodied than men, and that this impacts on their experience, decision making and prioritising. The most important and obvious difference is that women give birth and raise children. This focus on maternalism can be problematised because it essentialises gendered traits and universalizes the privileged experience of middle class white women. 99 The form of maternalistic feminism advocated by culturalists is also in danger of perpetuating women's subordination by entrenching the notion that women are primarily mothers who should stay at home or be constrained by other features of maternalism. 100 Romanticising what have historically been traits of subordination ignores the diversity of women's experiences and can be mobilized against the women's movement to support conservative agendas such as denying access to RU42 and supporting foetal rights.
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Cultural feminists do celebrate the same feminine traits that traditional culture has stereotypically used to justify the exclusion of women from public life, but there is a shift 96 Stearns, above n 11, 308. 97 Young, above n 11, 4. 98 Defined by P Cain (1990) and R West (1988) 'Jurisprudence and Gender' in MDA Freeman Lloyds Introduction to Jurisprudence (7 th Ed, 2001 ). 99 Cain, above n 98, 1154; Freeman, above n 98, 1134. 100 Hausman, above n 65, 281. 101 Blum, above n 9, 2, 3, 7, 8: Blum cites the dismantling of abortion rights and the increase of foetal rights as two corresponding conservative agendas possibly empowered by cultural feminism. in emphasis from subordination to empowerment. 102 Women's pregnant or maternal bodies are unique to women and should be celebrated for their 'female-ness.' 103 Cultural feminist Robin West contends that what underlies cultural feminism is the concept of woman's uniqueness -they have a connection to other human lives which men simply do not. They are not defined in relation to men but stand alone. 104 That sense of connection 'entails a way of learning, a path of moral development, an aesthetic sense and a view of the world and of one's place in it that sharply contrasts with men's.' 105 Cultural feminism permits 'alternative economies of emotion' 106 to intersect with theories about the law and introduces the maternal body as a legitimate site for discussion. Maternal politics can then be used to push for rights in discrete female areas of concern, such as breastfeeding.
The legislation and policies of Australia and the US attempt to own or break the relationship of reproduction between a mother and an infant. In doing so, these policies discount that breastfeeding, as a private, intimate and embodied act, resists commodification and indeed lays challenge to capitalism and its liberalist foundation.
Individualism and the autonomous subject are the 'core principles of liberal ideology.'
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In a liberalist framework, human beings are seen as free, rational individuals who can make decisions within a free market. child, but falls short at creating any real structural changes. In fact, the framing of rights inherent in the Amendment remains embedded in the rhetoric of capital, nationhood and individualism.
Disgust and the Discreet Breast
A cultural feminist critique of the Amendment reveals how the employment of a medical discourse in favour of a declaration of rights continues to deny the unique value of the 108 The 'rational individual' has been criticized as a test of limited meaningful application because it embodies standards set by privileged white males. 109 West above n 106, 1159: West also critiques the Critical Legal Studies (CLS) movement for taking a masculine position on the idea of separation: CLS acknowledges the state of separation but sees it as the cause of angst and desires to reform and unite with the community (1160 This suggests that offence and disgust caused by breastfeeding extends beyond the possibility of seeing bare breast, the nipple or the areola. It is the act of breastfeeding, the excretion and taking up of breast milk that must be hidden. 134 There is an implicit understanding that the 'right' to supply nutrients to an infant under the Amendment is limited to the right to do so discreetly. The need to be invisible by hiding in a booth or ducking behind a plant shows how in breastfeeding '[w]omen's body language speaks eloquently, though silently, of her subordinate status.'
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Conclusion
The Amendment intends to remove social constraints upon breastfeeding as a way to encourage extended breastfeeding practices. This legislative change has given breastfeeding women lawful redress to discrimination, but the discourse surrounding its introduction suggests that it was concerned with ensuring access to the health benefits of breast milk not with protecting the act of breastfeeding per se. So long as the rationale for the legislation remains couched within this public health discourse the intention of the Amendment is vulnerable to challenge. The legitimising arguments that framed the introduction of the Amendment needed to acknowledge breastfeeding as an in-principle women's right if it was to make a sincere attempt at erasing current social pressures that curtail public breastfeeding. The Amendment is otherwise situated within a framework 133 http://www.breastfeeding.asn.au/bfinfo/out.html 134 Chatard Carpenter above n 11.352; Giles above n 13. 135 Barky (1998) in Stearns above n 11, 322.
